
 CONTRA COSTA SUPERIOR COURT 

MARTINEZ, CALIFORNIA 

DEPARTMENT: 07 

HEARING DATE: 03/26/21 

 

INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 07 

 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the Court day 

preceding the hearing. Counsel or self-represented parties must email Department 07 to 

request argument and must specify, in detail, what they intend to argue. Counsel or self-

represented parties requesting argument must advise all other affected counsel and self-

represented parties by no later than 4:00 p.m. of his or her decision to appear to argue and of 

the issues to be argued. Failure to timely advise the Court and counsel or self-represented 

parties will preclude any party from arguing the matter. (Pursuant to Local Rule 3.43(2).) 

Department 07’s email address is: dept07@contracosta.courts.ca.gov Warning: this email 

address is not to be used for any communication with Department 07 except as expressly and 

specifically authorized by Dept. 07. Any emails received in contravention of this order will be 

disregarded by the Court and may subject the offending party to sanctions. 

 

 

 1.  TIME:  8:30   CASE#: MSC20-00407 
CASE NAME: SCHON VS VALORY, ET. AL. 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appearance required at 10.30 a.m. See line #9 below. 
 

  

  
 2.  TIME:  9:00   CASE#: MSC17-00532 
CASE NAME: KAPFERER VS INTEGRA 
HEARING ON MOTION TO/FOR COMPEL REQSP TO SPCL INTERR-SET 2 FILED 
BY ROBERT KAPFERER 
* TENTATIVE RULING: * 
 
Unopposed motion granted. Complete responses to be served no later than 4/2/21. 
 

  

 3.  TIME:  9:00   CASE#: MSC17-00532 
CASE NAME: KAPFERER VS INTEGRA 
HEARING ON MOTION TO/FOR COMPEL DEFT'S RESPS TO REQ FOR 
PRDCTN-SET 3 FILED BY ROBERT KAPFERER 
* TENTATIVE RULING: * 
 
Unopposed motion granted. Complete responses to be served no later than 4/2/21. 

mailto:dept07@contracosta.courts.ca.gov
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 4.  TIME:  9:00   CASE#: MSC17-01342 
CASE NAME: LERNER VS. SAKLAN VALLEY 
HEARING ON MOTION TO/FOR: COMPEL RESPONSES TO WRITTEN 
DISCOVERY;ADMISSION, FILED BY SNAPSPORTS, INC. 
* TENTATIVE RULING: * 
 
The motion is granted, there were no timely responses to the discovery demands and no 
separate statement was set forth in the purported and late opposition. 
 

  

 5.  TIME:  9:00   CASE#: MSC18-01662 
CASE NAME: MACHADO VS MANOR CARE 
HEARING ON DEMURRER TO COMPLAINT of MACHADO FILED BY FRESENIUS 
MEDICAL CARE DIABLO 
* TENTATIVE RULING: * 
 
Hearing dropped from calendar. 1st Amended Complaint filed.  
 

  

 6.  TIME:  9:00   CASE#: MSC18-01662 
CASE NAME: MACHADO VS MANOR CARE 
HEARING ON DEMURRER TO COMPLAINT of MACHADO FILED BY FRESENIUS 
MEDICAL CARE DIABLO 
* TENTATIVE RULING: * 
 
Hearing dropped from calendar. 1st Amended Complaint filed. 
 

  

 7.  TIME:  9:00   CASE#: MSC18-02549 
CASE NAME: LAMONT VS. EQUITY RESIDENTIAL 
HEARING ON MOTION TO/FOR TERMINATING SANCTION OF DISMISSAL OF 
CMPLT FILED BY EQUITY RESIDENTIAL MANAGEMENT, LLC 
* TENTATIVE RULING: * 
 
Unopposed motion granted. The action is dismissed with prejudice. 
 

  

 8.  TIME:  9:00   CASE#: MSC19-02272 
CASE NAME: MM DEVELOPMENT VS. LINX CARD 
HEARING ON MOTION TO/FOR LEAVE TO FILE 2ND AMND COMPLAINT FILED 
BY MM DEVELOPMENT COMPANY, INC. 
* TENTATIVE RULING: * 

 
The hearing on the motion is continued to 9:00 a.m. on April 16, 2021, to be heard concurrently 
with the motion to be relieved as counsel filed by some of the defendants. 
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 9.  TIME:  9:00   CASE#: MSC20-00407 
CASE NAME: SCHON VS VALORY, ET. AL. 
HEARING ON MOTION TO/FOR PRELIMINARY INJUNCTION FILED BY NEAL J, 
SCHON, JONATHAN CAIN FRIGA, ELMO PARTNERS, 
* TENTATIVE RULING: * 

 

Before the Court is a motion for preliminary injunction filed by Plaintiffs and Cross-Defendants 
Neal J. Schon ("Schon"), Jonathan Cain Friga ("Cain"), and Elmo Partners ("Moving Parties" or 
"Schon Group" for convenience).  

A. Background Facts Related to the Motion 
 

This action involves a business dispute among members of the rock band Journey over the use 
and licensing of the band's name and related trademarks, and a dispute over alleged breaches 
of fiduciary duty, corporate governance and claim for involuntary dissolution of the corporation 
Nightmare Productions, Inc. ("Nightmare"), among other issues. Schon and Cain are members 
of the general partnership Elmo Partners, also a plaintiff and cross-defendant in the action.   

Plaintiffs/cross-defendants Schon and Cain, as well as defendants/cross-complainants Ross 
Valory ("Valory") and Steven Smith ("Smith") are shareholders of Nightmare, along with Stephen 
Perry ("Perry"), a former band member, and Walter J. Herbert, known as Herbie Herbert 
("Herbert"), the former manager of the band. Each of the six shareholders hold an equal number 
of shares in Nightmare (625). Tim Jorstad ("Jorstad") has provided accounting and business 
management services related to Journey for 38 years and is currently its Chief Financial Officer. 
(Jorstad Decl. ¶¶ 3, 9, 10.) Daniel Schacht ("Schacht") and his firm Donohue Fitzgerald LLP 
have been Nightmare's corporate counsel from 2009 to 2015, and from 2019 to the present. 
(Schacht Decl. ¶¶ 1, 3, 7, 8.) For convenience, Valory, Smith and Nightmare are referred to as 
the "Opposing Parties" or the "Nightmare Group." 

The Moving Parties contend the expansion of the Board of Directors and appointment of new 
officers in February 2020 was invalid. They contend Nightmare should be dissolved because of 
the dissension between the Schon Group and the Nightmare Group and a claimed "deadlock," 
though at least as presently constituted, the Schon Group is a minority faction of two 
shareholders/directors and the Nightmare Group is a majority faction of four 
shareholders/directors holding two-thirds of the shares. (Schacht Decl. ¶¶ 8, 11, 12 and Exhs.10 
and 11.) 

The Moving Parties also contend that Elmo Partners retains an exclusive license to use the 
Journey name and related marks under a 1985 Trademark License Agreement between 
Nightmare and Elmo Partners (the "License Agreement"). The parties agree that Nightmare 
owns the Journey mark and related marks. (Schon Decl. ¶¶6, 7 and Exh. A [License Agreement, 
Recital A and ¶ 3]; Jorstad Decl. ¶ 7). At a minimum, Nightmare has a residual interest in those 
marks as owner even if, as the Schon Group contends, the 1985 License Agreement remains in 
force and has not been validly terminated either (a) by its own terms based on the duration set 
forth in paragraph 3 of the License, (b) in 1994, based on notices terminating the license sent by 
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Herbert on behalf of Nightmare, or (c) in December 2020 based on the notice of termination sent 
by Nightmare's litigation counsel in light of the September 2020 trademark use application. 

B. Standards for Granting A Preliminary Injunction 
 

The decision to grant or deny a preliminary injunction "generally rests in the sound discretion of 
the trial court." (Millennium Rock Mortgage, Inc. v. T.D. Service Co. (2009) 179 Cal.App.4th 804, 
808.) "In determining whether to issue a preliminary injunction, the trial court considers two 
related factors: (1) the likelihood that the plaintiff will prevail on the merits of its case at trial, and 
(2) the interim harm that the plaintiff is likely to sustain if the injunction is denied as compared to 
the harm that the defendant is likely to suffer if the court grants a preliminary injunction. [Citation 
omitted.]" (Id.) (See also White v. Davis (2003) 30 Cal.4th 528, 554; Butt v. State of California 
(1992) 4 Cal.4th 668, 677-678.) "The moving party must prevail on both factors to obtain 
an injunction." (Pittsburg Unified School Dist. v. S.J. Amoroso Construction Co., Inc. (2014) 232 
Cal.App.4th 808, 813-814.)  

The party seeking the preliminary injunction has the burden of showing all elements necessary 
to support its issuance. (O’Connell v. Sup.Ct. (Valenzuela) (2006) 141 Cal.App.4th 1452, 1481.) 
"[T]he general rule is that an injunction is prohibitory if it requires a person to refrain from a 
particular act and mandatory if it compels performance of an affirmative act that changes the 
position of the parties. [Citations omitted.] The substance of the injunction, not the form, 
determines whether it is mandatory or prohibitory. [Citation omitted.]" (Davenport v. Blue Cross 
of California (1997) 52 Cal.App.4th 435, 446-447.) To obtain a mandatory injunction, the moving 
party is required to clearly establish its right to the relief and to demonstrate "that irreparable 
injury will flow from its refusal."  (Id. at 448.) 

C. The Motion for Preliminary Injunction and Relief Sought 
 

The Moving Parties seek a preliminary injunction granting the following relief: (a) an order 
invalidating the approval of $800,000 in loans by the Nightmare Board of Directors at a meeting 
held on December 17, 2020, prohibiting Nightmare from incurring the approved indebtedness, 
and prohibiting Nightmare from consummating the loans or spending the loan proceeds; (b) a 
mandatory injunction directing Nightmare to terminate the services of Schacht and his law firm 
Donohue Fitzgerald LLP, as corporate counsel for Nightmare, and Jorstad and his company 
Jorstad Incorporated, as business manager and accountant for Nightmare; and (c) an order 
prohibiting Nightmare from licensing, selling, or "otherwise taking any action" as to Nightmare's 
interest in the Journey name and trademarks.  

D. The Issues Raised by the Motion Require Appearances and An Evidentiary 
Hearing  
 

The Court requires appearances on the motion as set forth below. All the parties and their 
counsel (and anyone else with settlement authority) must appear at 10:30 a.m. via the following 
Zoom link: 

https://cc-courts.zoom.us/j/99882347062?pwd=SHh4OVkxa3Voa3BJVVBlaUxFVnNMUT09 

If the evidentiary hearing addressed below is required, then counsel for the parties should 
provide the Zoom link to their respective witnesses for use when they are called to participate in 

https://cc-courts.zoom.us/j/99882347062?pwd=SHh4OVkxa3Voa3BJVVBlaUxFVnNMUT09
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that portion of the hearing. Plaintiff’s Counsel is directed to email the Clerk of Department 07 for 
the Link needed for Friday’s hearing and any subsequent hearings. It will then become Plaintiff’s 
Counsel’s responsibility to forward the link to all who need it. The subsequent hearings will go 
day to day until completed, from 10 a.m. to 4. 30 p.m. each day, with a noon lunch break. 
3/31/21 is a Court Holiday. 

Motion to Seal:  The Court is aware the motion to seal was filed by the moving parties 
concurrently with the motion for preliminary injunction but was not set for hearing. None of the 
parties have pursued setting the motion to seal for an evidentiary hearing, and no opposition to 
the motion has been filed. As a preliminary matter, the Court requires appearances to address 
the motion to seal, specifically: (a) whether all the parties contend the material in question 
(Exhibits G and L to the Rolfs Declaration and related references to that evidence in the 
memorandum in support of the motion) should be filed under seal, and if so, the reasons why 
the documents meet the criteria for sealing and denial of public access to the records under 
applicable law; (b) whether any parties contend the materials should not be filed under seal; and 
(c) if the parties dispute whether the materials should be sealed, the time table that should be 
set for briefing and a hearing on the sealing motion.  

Court-Supervised Settlement Conference: The Court also requires all parties to appear as 
well as representatives with settlement authority. There will be a judicially supervised settlement 
conference held immediately after the Court addresses the preliminary issue of the pending 
motion to seal. If a hearing is still required to address the motion for preliminary injunction 
following the conclusion of the settlement conference, then the Court will conduct an evidentiary 
hearing on the motion immediately following the settlement conference. 

Disputed Issues for Evidentiary Hearing: The Court finds there are some material factual 
disputes based on the moving and opposing declarations concerning the motion for preliminary 
injunction that should be addressed in an evidentiary hearing. Witnesses who submitted 
declarations (other than Mr. Rolfs and Mr. Holtzapple) should appear via Zoom for live testimony 
before the Court and cross-examination. In particular, the Court highlights these key factual 
disputes raised by the declarations, the subject matter of which the parties should be prepared 
to address in the witness testimony:  

1. Corporate Control and February 2020 Corporate Meetings: Facts related to (a) the 
execution by Mr. Cain via docu-sign of the notices of the shareholder and board of 
directors meetings dated January 31, 2020 (Cain Decl. ¶ 3; Schacht Decl. ¶¶ 8, 9 
and Exhs.5-7); (b) Mr. Cain's subsequent February 7, 2020 request not to proceed 
with the meetings as noticed on February 13, 2020 (Cain Decl. ¶ 3; Schacht Decl. ¶ 
10 and Exhs. 8, 9); and (c) circumstances leading up to the January 31, 2020 
meeting notices including shareholder requests for the meetings (Schon Decl. ¶¶ 11-
14; Schacht Decl. ¶¶ 7-9 and Exhs. 3-6). 
 

2. License Agreement Status: Facts related to (a) the duration of the exclusive license 
under paragraph 3 of the License Agreement and the disputes as to whether Schon, 
Cain or Perry were "actively engaged in a professional musical career utilizing the 
name "JOURNEY" from 1987 to 1994 (see Schon Decl. ¶ 7; Herbert Decl. ¶ 9; Schon 
Reply Decl. ¶¶ 3, 4) for purposes of paragraph 3 of the License Agreement; (b) the 
service and receipt of notices of termination of the License Agreement sent to Mr. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
HEARING DATE:   03/26/21 

 
 

- 6 - 

Schon, Mr. Cain, and Elmo Partners, and the related corporate documents 
confirming the termination of the License Agreement (Herbert Decl. ¶¶ 10-15 and 
Exhs. 5-9; Schon Reply Decl. ¶¶ 5, 6); and (c) lack of objection by the Schon Group 
to the License Termination until the 2020 lawsuit (Herbert Decl. ¶ 16).  

 

At the conclusion of the testimony, the Court will hear oral argument on the motion. The Court 
anticipates taking the matter under submission at the conclusion of the evidentiary hearing and 
issuing an order thereafter. 

Binders with expected and pre marked Exhibits will need to be filed with the court by 9 a.m 
Monday 3/29/21. Petitioners will use numbers, Respondents will use letters. Each page in the 
binder is to be numbered consecutively and the binders are to be indexed. 

 

  

10.  TIME:  9:00   CASE#: MSC20-01022 
CASE NAME: CHIM VS CONTRA COSTA WATER DIS 
HEARING ON MOTION TO/FOR LEAVE TO FILE FIRST AMND COMPLAINT 
FILED BY JOSE A. CHIM, LUCIA SUAREZ CRUZ, AMILCAR OLIVER CHIM, 
* TENTATIVE RULING: * 
 
There is a Stipulation on file to allow the filing of the FAC but an Order, attached as Exhibit A to 
the Stipulation was not attached. The unopposed motion is granted. The FAC is to served and 
filed no later than 4/2/21 and the responsive pleadings are due to be served and filed not later 
than 5/4/21. 
 

  

11.  TIME:  9:00   CASE#: MSC20-01490 
CASE NAME: VOLTAIRE VS CITY OF EL CERRITO 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of VOLTAIRE FILED 
BY SUMRAD INVESTMENTS 1, LP 
* TENTATIVE RULING: * 
 

The demurrer filed by Hotel Mira Vista (“Defendant”) to plaintiff’s Amended Complaint is 

sustained as to the seventh cause of action, with leave to amend, and otherwise 

overruled. Plaintiff’s Second Amended Complaint, if any, shall be filed and served by April 5, 

2021. 

Background 

On October 27, 2019, while plaintiff Mirtau Voltaire was driving on Portero Avenue in El 

Cerrito, she stopped because the vehicle ahead of her slowed to go around a fallen tree. A 

separate tree (or tree branch—different paragraphs in the complaint differ in this respect) then 

fell on plaintiff’s car and caused her injuries, requiring her to be taken to the hospital by 

ambulance. The tree was located in front of Hotel Mira Vista, which claims the City of El Cerrito 

is responsible for the tree maintenance. Plaintiff mailed a claim to the City, which was rejected. 

She then filed this suit for damages on August 4, 2020 against the City of El Cerrito and Hotel 
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Mira Vista. She filed an Amended Complaint on December 7, 2020, alleging seven causes of 

action: (1) negligence, (2) premise liability, (3) dangerous condition of public property, (4) 

negligent hiring, (5) negligent supervision, (6) negligent retention, and (7) gross negligence.  

After meeting and conferring with plaintiff’s counsel, defendant Hotel Mira Vista (also 

referred to as “defendant”) filed this demurrer to the fourth through seventh causes of action for 

negligent hiring, negligent supervision, negligent retention, and gross negligence, respectively. 

According to defendant’s notice of demurrer, the basis for each challenge includes uncertainty 

and failure to state facts sufficient to constitute a cause of action. Defendant’s demurrer 

primarily challenges plaintiff’s erroneous citation to statutes addressing liability of public entities, 

not private hotels. (See Amended Complaint, ¶¶51, 62, 73, and 84, citing Government Code §§ 

815.2 and 831.7(E) [sic].) Hotel Mira Vista argues it is not a public entity and therefore, the 

causes of action are defectively pleaded. It further attacks the seventh cause of action because 

the facts pleaded do not rise to the level of “extreme conduct” required to plead gross 

negligence, and because no statutory basis for such a claim is present here. 

Plaintiff opposes the demurrer, conceding the erroneous reference to a statute only 

addressing public entity liability, but arguing her Amended Complaint is sufficient. 

In its reply brief, defendant argues plaintiff’s opposition should not be considered 

because it was not served as required by statute. Having not received the opposition, defendant 

did not file any reply until three Court days prior to the hearing. Parties are advised to ensure 

timely service in the future, but elects to consider both the opposition and late-filed reply at this 

juncture.  

Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 

(Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is 

sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 

42 Cal.4th 531, 550), but the plaintiff must set forth the essential facts of his or her case “with 

reasonable precision and with particularity sufficient to acquaint [the] defendant with the nature, 

source and extent” of the plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., Inc. v. 

Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.)  

A complaint is “liberally construed, with a view to substantial justice between the parties.” 

(Code Civ. Proc. § 452.) The Court assumes the truth of the allegations in the complaint, but not 

contentions, deductions, or conclusions of law. (Blank v. Kirwan (1985) 39 Cal.3d 311, 318.) 

The Court gives the complaint a reasonable interpretation, reading it as a whole and its parts in 

their context. (Ibid.) A demurrer cannot be taken to only a part of a cause of action. (See, e.g., 

PH II, Inc. v. Superior Court (1995) 33 Cal. App. 4th 1680, 1681.)  

Discussion 

Uncertainty 

Uncertainty is a disfavored ground for demurring to a complaint and demurrers for 

uncertainty are granted only if the pleading is so incomprehensible that a defendant cannot 
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reasonably respond. (A.J. Fistes Corp. v. GDL Best Contractors, Inc. (2019) 38 Cal.App.5th 

677, 695.) Ambiguities can be clarified under modern discovery procedures. (Ibid.) 

Here, Hotel Mira Vista does not explain why the allegations are so confusing that it is 

incapable of answering the Amended Complaint. The basis on which it contends the complaint 

is uncertain appears to be identical to its basis of its general demurrer. The Court declines to 

sustain the demurrer on the basis of uncertainty. 

Failure to State Facts Sufficient to Constitute a Cause of Action 

Negligent Hiring, Negligent Supervision, and Negligent Retention (Causes of Action 4-6)  

Defendant’s sole challenge to the fourth through sixth causes of action is that they are 

“defectively pleaded” based on citations to irrelevant statutes about public entity liability. In her 

opposition, plaintiff concedes the statutory citations are inapplicable to Hotel Mira Vista, but 

contends the causes of action are adequate as pleaded. The paragraphs containing the 

citations to the irrelevant statutes appear to be superfluous and can be ignored. This is not a 

motion to strike, and a demurrer is not the proper method of removing superfluous material from 

a pleading.  

On the grounds that Hotel Mira Vista is not a public entity, the demurrer is overruled. 

However, since plaintiff has been granted leave to amend the seventh cause of action, and 

since the Court notes various other typographical errors in these causes of action, plaintiff may 

address those issues also, should she choose to amend. 

Seventh Cause of Action – Gross Negligence 

Defendant demurs to the seventh cause of action because plaintiff has improperly cited 

a government code section applicable only to public entities. For reasons similar to those stated 

above, the Court does not sustain on this basis. 

However, aside arguing that discovery will reveal additional facts, and noting that 

multiple branches fell from the tree, plaintiff does not describe how the alleged facts in her 

Amended Complaint comprise gross negligence. Gross negligence can only exist where there is 

an extreme departure from the ordinary standard of conduct. (Rosencrans v. Dover Images, Ltd. 

(2011) 192 Cal.App.4th 1072, 1082; CACI 425.) That multiple trees / branches fell does not 

automatically lead to negligence by any particular defendant, let alone gross negligence, or 

make any particular defendant’s conduct “extreme.” Hypothetical facts that have yet to be 

discovered are insufficient to constitute a cause of action.  

Additionally, as set forth in the demurrer, a statutory basis for gross negligence is 

required. (See Continental Ins. Co. v. American Protection Industries (1987) 197 Cal.App.3d 

322, 329.) Plaintiff does not respond to defendant’s arguments that she failed to set forth any 

violation of a statute and the demurrer is also sustained on this ground.  

Because this is the first challenged pleading, the demurrer is sustained as to the seventh 

cause of action, but plaintiff is given leave to amend. 
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12.  TIME:  9:00   CASE#: MSC20-01732 
CASE NAME: RICHARDS VS BORG 
HEARING ON MOTION TO/FOR SET ASIDE DEFAULT ENTERED AGAINST DEFTS 
FILED BY REUBEN J. BORG, PAULA A. MACHADO 
* TENTATIVE RULING: * 
 

Defendants move to set aside the defaults entered against them pursuant to Code of 
Civil Procedure section 473(b) on the basis that they did not receive the summons and 
complaint. The motion is granted.  

Defendants shall prepare, file, and serve their answer by April 16, 2021. If plaintiff has 
not yet provided a copy of the complaint to counsel, he is ordered to do so. Defendants are 
further granted leave to include any additional defenses identified after receipt of the complaint.  

Background 

Plaintiff John S. Richards is the former attorney for defendant Reuben J. Borg and his 
business, Reuben Borg Fence. Plaintiff filed this action on September 1, 2020 against his former 
client and Mr. Borg’s girlfriend, Paula Machado. Plaintiff seeks to collect unpaid legal fees and 
other relief. The complaint sets forth causes of action for breach of contract, violation of the 
Uniform Voidable Transactions Act, and fraud. According to the proofs of service filed on 
October 26, 2020, Ms. Machado was personally served on October 5, 2020 at 6:26 p.m. The 
proofs assert that she was served in her individual capacity, as well as on behalf of Mr. Borg 
(though no statutory basis for the substituted service appears to have been checked on the 
summons to Mr. Borg).  

Both defendants failed to respond within 30 days. Plaintiff took the default of Ms. 
Machado on November 6, 2020, and of Mr. Borg on November 18, 2020. A Case Management 
Statement was mailed to defendants and filed with the Court in early January 2021. After 
receiving the CMC statement, defendants filed this motion on January 25, 2021, requesting their 
defaults be vacated. The motion is supported by their declarations and a declaration from 
counsel, claiming they were never served. It appears defendants’ counsel requested the 
complaint, but plaintiff declined to provide it, requiring this motion to be filed without defendants 
having reviewed the complaint. (See Borg Decl. ¶4; Downs Am. Decl., ¶4.)  

On the same day as defendants filed their motion, plaintiff requested a default judgment, 
but no judgment has been entered at the time of this ruling. Plaintiff opposes the motion to 
vacate, arguing none of the grounds for relief exist pursuant to Code of Civil Procedure § 
473(b).  

Discussion 

Code of Civil Procedure section 473 (b) gives a court broad discretion to relieve a party 
from a “judgment, dismissal, order, or other proceeding taken against him or her through his or 
her mistake, inadvertence, surprise, or excusable neglect.” Section 473 is a remedial statute to 
be “applied liberally” in favor of relief if the opposing party will not suffer prejudice.  

The law strongly favors trial and disposition on the merits. “Unless inexcusable neglect is 
clear, the policy favoring trial on the merits prevails.” (Minick v. City of Petaluma (2016) 3 
Cal.App.5th 15, 24, quoting Elston v. City of Turlock (1985) 38 Cal.3d 227, 235). Where the 
party in default moves promptly to seek relief, and the party opposing the motion will not suffer 
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prejudice if relief is granted, “very slight evidence will be required to justify a court in setting 
aside the default.” (Murray & Murray v. Raissi Real Estate Development, LLC (2015) 233 
Cal.App.4th 379, 385.) The moving party must submit affidavits or testimony demonstrating a 
reasonable cause for the default. (Id.) 

Here, defendants have presented declarations that, at a minimum, raise questions as to 
whether they were served. When a defendant, as here, argues that service of summons did not 
bring him or her within the trial court’s jurisdiction, the plaintiff has “the burden of proving the 
facts that did give the court jurisdiction, that is the facts requisite to an effective service.” 
(Coulson v. Cooper (1966) 245 Cal.App.2d 866, 868.) Here, plaintiff did not present any 
additional evidence in opposition to the motion, but the Court nevertheless has reviewed the 
filed proofs of service. 

The motion and its supporting evidence call into question the information contained 
therein. Ms. Machado declares that she was not served with the summons and complaint, 
cannot recall ever having seen these documents, and did not learn she was being sued until she 
received a case management statement for a January CMC. (Machado Decl. ¶¶3-4.) Defendant 
Borg provides the following consistent statement in his declaration: “Defendants are bringing 
this motion to set aside the default judgment without having seen the actual complaint.” (Borg 
Decl. ¶4.) This evidence, which appears to conflict with the filed proofs of service, must be 
construed in light of the policy favoring trial on the merits. Arguments related to the merit of the 
allegations and theories of liability as to individual defendants are not particularly relevant to the 
current motion.  

The Court finds that there is sufficient evidence to indicate the defaults were taken due 
to defendants’ inadvertence, mistake, surprise, or excusable neglect. Further, in bringing this 
motion less than four months after they were required to respond to the complaint, defendants 
have acted with diligence to set aside the defaults. No default judgment has entered yet, and the 
policy in favor of hearing the case on its merits takes precedence over any inconvenience to 
plaintiff in having pursued the defendants’ defaults.  

 

  

13.  TIME:  9:00   CASE#: MSC20-02212 
CASE NAME: ATTIC MASTERS VS PREFERRED CON 
HEARING ON DEMURRER TO COMPLAINT of ATTIC MASTERS, A CALIFORNIA 
CORPORATION FILED BY LEAH MARTHINSEN, MIGUEL QUINONEZ-SKINNER 
* TENTATIVE RULING: * 
 
Continued to 4/2/21 at 9 a.m. 
 

  

14.  TIME:  9:00   CASE#: MSC20-02319 
CASE NAME: HUERTAS VS SAECHAO 
HEARING ON MOTION TO/FOR STRIKE PUNITIVE DAMAGE ALLEGATIONS 
FILED BY SEN HANG SAECHAO 
* TENTATIVE RULING: * 
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Before the Court is Defendant Sen Hang Saechao’s motion to strike punitive damages and 

portions of Plaintiffs’ First Amended Complaint. For the following reasons, Defendant’s motion is 

granted, with leave to amend. 

Background Facts 

This is a personal injury action. Plaintiff alleges that Defendant rear-ended his vehicle when he 

was stopped for a red traffic signal. (Complaint at GN-1.) He alleges that Defendant was under 

the influence at the time of the collision. (Id.) Plaintiff alleges that “Defendant showed reckless 

disregard for the rights and safety of Plaintiff when he intentionally consumed alcohol and drove 

his vehicle which led to Defendant crashing into Plaintiff and causing injury to Plaintiff.” (Id. at 

EX-2.) Plaintiff also alleges that Defendant was both driving under the influence and fled the 

scene of the collision. (Id.) 

Analysis 

Civil Code section 3294 authorizes the recovery of punitive damages in non-contract cases 
where “the defendant has been guilty of oppression, fraud, or malice … .” (Civ. Code § 3294(a).) 
“‘Malice’ means conduct which is intended by the defendant to cause injury to the plaintiff or 
despicable conduct which is carried on by the defendant with a willful and conscious disregard 
of the rights or safety of others.” (Id. § 3294(c)(1).) “‘Oppression’ means despicable conduct that 
subjects a person to cruel and unjust hardship in conscious disregard of that person's rights.” 
(Id., § 3294(c)(2).) “‘Fraud’ means an intentional misrepresentation, deceit, or concealment of a 
material fact known to the defendant with the intention on the part of the defendant of thereby 
depriving a person of property or legal rights or otherwise causing injury.” (Id., § 3294(c)(3).)  

A plaintiff must plead more than conclusory allegations to seek punitive damages. (Smith v. 
Superior Court (1992) 10 Cal.App.4th 1033, 1042.) “In order to survive a motion to strike an 
allegation of punitive damages, the ultimate facts showing an entitlement to such relief must be 
pled by a plaintiff.” (Clauson v. Superior Court (1998) 67 Cal.App.4th 1253, 1255.) 

“One who willfully consumes alcoholic beverages to the point of intoxication, knowing that he 
thereafter must operate a motor vehicle, thereby combining sharply impaired physical and 
mental faculties with a vehicle capable of great force and speed, reasonably may be held to 
exhibit a conscious disregard of the safety of others.” Taylor v. Superior Court (1979) 24 Cal.3d 
890, 897. However, Taylor was decided before the 1987 amendment to Civil Code § 3294 that 
added a requirement that the oppression or malice involve “despicable” conduct. College 
Hospital Inc. v. Superior Court (1994) 8 Cal.4th 704, 725. 

Plaintiff does not cite to any case law supporting the proposition that the act of driving an 
automobile while under the influence of alcohol, and attempting to leave the scene, constitutes 
“despicable” conduct. (See, Civil Code, § 3294, subd. (c)(1).) No California case has found 
“despicable” conduct in the context of an unintentional collision. (See, Lackner v. North (2006) 
135 Cal.App.4th 1188, 1212-13.) In fact, Plaintiff’s opposition is remarkably bereft of citation to 
authority.  

The Court finds the facts alleged in Plaintiffs’ First Amended Complaint are insufficient to 
support a showing of despicable conduct. The Court, therefore, grants Defendant’s motion to 
strike punitive damages with leave to amend. Any amended complaint shall be filed and served 
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by April 9, 2021 and include allegations of specific additional facts in support of the conclusion 
that Defendant’s conduct was despicable. 

  

15.  TIME:  9:00   CASE#: MSC20-02320 
CASE NAME: ASHAR VS HANLEY ET AL. 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY NICOLE 
ASHAR 
* TENTATIVE RULING: * 
 
Appearances by CourtCall required. Pursuant to the Court's February 26, 2021 tentative ruling, 
Plaintiff Nicole Ashar is also directed to appear by CourtCall at this hearing. 
 

  

16.  TIME:  9:00   CASE#: MSC20-02320 
CASE NAME: ASHAR VS HANLEY ET AL. 
HEARING ON MOTION TO/FOR STRIKE FILED BY CONTRA COSTA COUNTY 
DEPARTMENT OF CONSER 
* TENTATIVE RULING: * 
 
Appearances by CourtCall required. See Line 15. 
 

  

17.  TIME:  9:00   CASE#: MSC20-02320 
CASE NAME: ASHAR VS HANLEY ET AL. 
HEARING ON DEMURRER TO COMPLAINT of ASHAR FILED BY CONTRA COSTA 
COUNTY DEPARTMENT OF CONSER 
* TENTATIVE RULING: * 
 
Appearances by CourtCall required. See Line 16. 
 

  

18.  TIME:  9:00   CASE#: MSN20-1850 
CASE NAME: ROBERTSON VS SMITH ET AL 
HEARING ON PETITION TO/FOR CORRECT THE ARBITRATION AWARD & TO 
CONFIRM FILED BY BERNICE ROBERTSON 
* TENTATIVE RULING: * 
 
This dispute among siblings was arbitrated in 2020. On August 31, 2020, the arbitrator issued a 
final ruling, which was served on the parties on September 23, 2020. That ruling, which 
purported to be the arbitrator’s final award, did not award attorneys’ fees to either party. 
Subsequently, Robertson filed a motion with the arbitrator, seeking to be awarded her attorneys’ 
fees. Initially, that motion was set for hearing in November 2020. The motion was fully briefed, 
but unfortunately, the arbitrator fell ill and the motion could not be heard in November 2020.  

Fearing adverse consequences owing to the passage of time, Robertson filed her petition to 
correct the arbitration award, and to confirm the award as corrected, on December 30, 2020. 
Essentially, Robertson’s petition asked the Court to conclude that the arbitrator exceeded his 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
HEARING DATE:   03/26/21 

 
 

- 13 - 

powers under Code of Civil Procedure section 1286.6 by failing to award her fees. In multiple 
places, Robertson suggested that the Court should defer its ruling on the fees issue, to allow her 
motion for attorneys’ fees (filed in the arbitration proceeding) to be heard and decided. (E.g., 
Bowles Decl. ISO Robertson Petition ¶ 24; Robertson Response to Cross-Petition 2:23-24.) 

Subsequently, Smith filed a cross petition to confirm the August 31, 2020 award as written. 

While the cross petitions were pending, Robertson’s motion for attorneys’ fees was heard and 
decided by the arbitrator. In an order dated March 11, 2021, the arbitrator heard and decided 
several disputed legal issues, ruling: 

1. That he had jurisdiction to amend the August 2020 final order to decide the issue of 
attorneys’ fees; 

2. That the relevant contract did not entitle the prevailing party in an arbitration to an award 
of attorneys’ fees; 

3. That he need not determine if Robertson was the prevailing party in the arbitration for 
purposes of awarding attorneys’ fees, since there was no entitlement to attorneys’ fees 
in any event; and 

4. That he need not determine if Robertson’s claimed attorneys’ fees were reasonable, 
since neither Robertson nor any other party was entitled to attorneys’ fees. 

The specific issue raised by Robertson’s original petition (i.e., that the arbitrator exceeded his 
powers within the meaning of CCP section 1286.6 by failing to address attorneys’ fees in the 
August 31, 2020 final award) has been resolved. Indeed, it has been resolved in the manner 
Robertson sought to have it resolved; that is, a fully briefed motion heard and decided by the 
arbitrator.  

After the March 2021 order, Robertson filed a supplemental memorandum asking the Court to 
overturn the result of the order.  

In the first instance, the Court first finds Robertson’s contention that the arbitrator ruled that 
Robertson was the prevailing party to be irrelevant (see discussion infra). However, even if it 
were relevant, the Court flatly rejects that contention. It might be true that the arbitrator said that 
the original award “found in Bernice Robertson’s favor,” but that comment plainly is not in the 
context of determining an award of attorneys’ fees. More to the point, the March 2021 order 
specifically addresses this argument. (March 2021 Order at 9 [“the undersigned need not decide 
if Robertson was the prevailing party pursuant to Judge Warren’s Final Award”].) In any event, 
even if Robertson were the prevailing party within the meaning of Civil Code section 1717 (the 
Court expresses no opinion on that topic), and even if the Court had the power to overturn the 
arbitrator’s decision to decline to name a prevailing party (the Court does not have that power), 
it would be irrelevant, for the reasons discussed below. 

As to Robertson’s position that the arbitrator incorrectly interpreted the relevant contract, the 
Court is not an appellate forum empowered to review the arbitrator’s decision that the relevant 
contract does not provide for attorneys’ fees. As a general matter, the whole point of arbitration 
is for the parties to resolve their dispute fully and finally, with minimal or no contact with the 
court system. (See, e.g., Moncharsh v. Heily & Blase (1992) 3 Cal.4th 1, 9-10 [the arbitrator’s 
decision “should be the end, not the beginning, of the dispute.”].) 

Interpreting a contract is a question of law. (E.g., Kitty-Anne Music Co. v. Swan (2003) 112 
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Cal.App.4th 30, 37.) When a dispute is broadly sent to arbitration, the arbitrator has the power to 
interpret a contract relevant to resolving the dispute. (Gueyffier v. Ann Summers, Ltd. (2008) 43 
Cal.4th 1179, 1182.) An arbitrator also has the power to determine if a cost or fee award is 
appropriate. (Corona v. Amherst Partners (2003) 107 Cal.App.4th 701, 706.) 

The arbitrator in this dispute interpreted the parties’ contract and found that it did not permit an 
award of attorneys’ fees to a party who had prevailed in the arbitration (and so, even if the 
arbitrator had found Robertson to be the prevailing party, she would not have been awarded her 
fees). Even if the arbitrator’s interpretation of the contract was erroneous—and, to be clear, the 
Court is not here saying the arbitrator’s interpretation was either correct or incorrect—there are 
very few legal errors that, if made in an arbitral forum, can be overturned by a Court. (Moshonov 
v. Walsh (2000) 22 Cal.4th 771, 775; Moncharsh, supra, 3 Cal.4th at pp. 11, 33.)  

Indeed, Moshonov, supra, is directly on point here. In Moshonov, our Supreme Court specifically 
said “where an arbitrator’s denial of fees to a prevailing party rests on the arbitrator’s 
interpretation of a contractual provision within the scope of the issues submitted for binding 
arbitration, the arbitrator has not ‘exceeded [his or her] powers.’” (Moshonov, supra, 22 Cal.4th 
at p. 773.) Put more simply, “arbitrators do not exceed their powers within the meaning of 
section 1286.2, subdivision (d) and section 1286.6, subdivision (b) merely by rendering an 
erroneous decision on a legal or factual issue, so long as the issue was within the scope of the 
controversy.” (Id. at p. 775.)  

Here, Robertson says it was legal error for the arbitrator to interpret the contract as he did—that 
is, as not requiring an award of attorneys’ fees to a party prevailing in an arbitration. The Court 
is not an appellate forum for the parties to bring such complaints. The Court is not empowered 
to review the arbitrator’s interpretation of any contractual provision. The parties agreed to 
arbitrate this dispute.  “When parties opt for the forum of arbitration they agree to be bound by 
the decision of that forum knowing that arbitrators, like judges, are fallible.” (Moncharsh, supra, 
3 Cal.4th at p. 12.) 

Robertson cites to DiMarco v. Chaney (1995) 31 Cal.App.4th 1809 for the proposition “an 
arbitrator exceeds his or her powers when a contract provision specifically providing that the 
prevailing party was entitled to attorneys’ fees and costs is ignored, pursuant to Section 
1286.6(b).” (Supp. P&A 5:6-9.) This citation is unpersuasive. More recent Supreme Court 
authority, namely the Gueyffier and Moshonov cases cited and discussed above, call into 
question the viability of DiMarco for that proposition. On this point, the Court’s view is in direct 
accord with Safari Assocs. v. Super. Ct. (2014) 231 Cal.App.4th 1400, 1412-1413 (“[t]o the 
extent that DiMarco can be read as holding that a trial court may vacate an arbitration award on 
the ground that the arbitrator “explicit[ly] contradict[ed]” the parties’ agreement, we decline to 
follow such reasoning.”). Importantly, the Safari Court also relied on Gueyffier and Moshonov to 
discount DiMarco. 

The Court is simply not an appellate forum where the parties can request or receive review of 
the arbitrator’s decisions on legal issues—even if those decisions are legally erroneous. 
Robertson’s petition is denied. 

What remains is Smith’s petition to confirm the August 31, 2020 award. Based on the March 
2021 order (which specifically found that the arbitrator had the power to alter the August 31 
award) and the other material before the Court, it is not entirely clear to the Court if the August 
31, 2020 award is final as written, if any of the subsequent orders concerning attorneys’ fees 
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need to be somehow incorporated into that award, or if there is anything left for an arbitrator to 
decide or do in this matter. The Court also notes that it has not been thirty days since the March 
2021 order, and so to the extent that order is part of the final award, the time for the arbitrator to 
amend or correct that order has not yet lapsed. (See CCP section 1284.) For now, the Court’s 
tentative ruling is to deny Smith’s petition without prejudice. However, the Court is open to being 
persuaded at a hearing on this matter that the August 31, 2020 award is final as written and 
should therefore be confirmed. 

 

  

19.  TIME:  9:00   CASE#: MSN21-0192 
CASE NAME: WATERS VS LAKELAND REGIONAL ME 
HEARING ON PETITION TO/FOR QUASH OUT-OF-STATE SUBPOENA FILED BY 
LAUREL WATERS MD 
* TENTATIVE RULING: * 
 
Continued to 4/2/21 at 9 a.m. The court notes no opposition is on file, as yet.  
 

 

20.  TIME:  9:01  CASE#: MSC14-01279 
CASE NAME: ZAPOTOCZNY VS SCHINDLER ELEVATOR 
SPECIAL SET HEARING ON:  CROSS MTNS AS TO SCHINDLER & SIERRA’S CLAIM SET 
BY DEPT. 12 
* TENTATIVE RULING: * 
 
Before the Court is Schindler Elevator Corporation (“Schindler”)’s and Sierra Pacific Properties, 

Inc. (“Sierra Pacific”)’s motion for equitable contribution and attorneys’ fees as well as Otis 

Elevator Company (“Otis”)’s Opening Brief. The Court rules on them as follows. 

Factual Background and Procedural Posture 

Amy Zapotoczny was injured while riding in an elevator that suddenly malfunctioned. She sued 

Sierra Pacific Properties, Inc., the building owner, and Schindler Elevator Corp., the contractor 

servicing the elevators at the time. Sierra tendered its defense to Schindler and to Otis Elevator 

Company, who maintained the elevator prior to Schindler. Schindler accepted the tender; Otis 

did not. Sierra and Schindler cross-complained against Otis for contractual and equitable 

indemnity. Otis moved for summary judgment on the cross-complaint, asserting among other 

things that it was not negligent in servicing the subject elevator because Otis was not 

responsible for maintaining the elevator at the time of Zapotoczny’s incident. The Court denied 

the motion on the grounds that triable issues of fact existed as to Otis’ negligence.  

A jury found Sierra and Schindler negligent but absolved Otis. This Court adjudicated the cross-

complaint and concluded that Otis had no duty to defend Sierra. The Court of Appeal reversed 

the judgment on the cross-complaint on the grounds that Otis did owe Sierra a duty to defend. 

The Court of Appeal also reversed the award of costs and attorney fees to Otis. 
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The Court of Appeal remanded to this Court to (1) determine the prevailing party for the 

purposes of awarding attorneys’ fees; (2) apply the equitable contribution doctrine; (3) determine 

Otis’s and Schindler’s equitable shares of the defense costs; and (4) allocate the defense costs 

among Otis and Schindler accordingly. 

Analysis 

 Prevailing Party 

Section 1717 defines the party “prevailing on the contract” as “the party who recovered a greater 

relief in the action on the contract.” (Civ. Code § 1717(b)(1).) “[I]n deciding whether there is a 

‘party prevailing on the contract,’ the trial court is to compare the relief awarded on the contract 

claim or claims with the parties’ demands on those same claims and their litigation objectives as 

disclosed by the pleadings, trial briefs, opening statements, and similar sources.” (Hsu v. 

Abbara (1995) 9 Cal.4th 863, 876.) 

Sierra Pacific argues that it is the party “prevailing on the contract” under 1717 because it “sued 

to enforce the terms of its indemnification agreement with Otis and prevailed on its interpretation 

of that contract.” (Mot. at 8:20-21.) Otis argues that it is the prevailing party because Sierra “took 

nothing” on its first cause of action for contractual indemnity. (Otis Opening Brief at 6:24-26.)  

Otis contends that it prevailed on Sierra Pacific’s contractual indemnity claim because the jury 

found it not negligent. (Opening Brief at 6:28-7:1.) It also argues that it is the prevailing party on 

the duty to defend because Sierra Pacific incurred no defense costs; instead they were borne by 

Schindler and/or Sierra Pacific’s insurer Zurich. (Id. at 7:5-6.) With respect to the latter 

argument, Otis relies on Emerald Bay Community Assn. v. Golden Eagle Ins. Corp. (2005) 130 

Cal.App.4th. This reliance is misplaced. The Court in Emerald Bay did not deal with section 

1717. Instead, it discusses whether a plaintiff in a breach of contract action may recover, as an 

item of damages, attorney fees that it did not actually incur. Here, Sierra sought contractual and 

equitable indemnity.  

Furthermore, Otis’ argument that Sierra did not incur defense costs is not responsive to the 

issue of whether Sierra Pacific is the prevailing party under the agreements between the parties. 

Pursuant to Civil Code section 1717, “a prevailing party is entitled to attorney fees only if it can 

prove it would have been liable for attorney fees had the opponent prevailed.” (M. Perez Co., 

Inc. v. Base Camp Condominiums Assn. No. One (2003) 111 Cal.App.4th 456, 467 (emphasis 

added).) Such is the case here. 

Sierra Pacific’s First Amended Cross-Complaint for Contractual and Equitable Indemnity alleges 

that it had a written contract with Otis for modernization of the elevators at Sierra Pacific’s 

property, and that the agreement provided among other things, that Otis “would hold harmless, 

indemnify and defend cross-complainant.” (Fuad Decl. at Ex. E. ¶ 6.) The FACC further alleges 

that Otis breached the written contract by “failing and neglecting to fully and completely 

indemnify, defend and hold harmless Cross-Complainant from the claims of Plaintiff, herein.” (Id. 

at ¶ 9.)  
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The Court of Appeal found that “Otis owed Sierra a duty to defend any claims potentially within 

the scope of the indemnification unless a contrary intention appears in the agreements.” (Fuad 

Decl. ¶13, Ex. K at *8.) Further, the Court found that there was a basis for Otis’ potential liability 

under Zapotoczny’z complaint and, as a consequence, Otis had a duty to defend. (Id. at *13-14.) 

It disagreed with Otis’ argument that the parties bargained for a duty to defend that was 

narrower than the scope of the indemnity and that excluded the claim brought by Zapotoczny. 

(Id. at *8-9.) 

The Court concludes that Sierra Pacific is the prevailing party; with its cross-complaint, it sought 

and ultimately obtained a ruling that Otis owed it both a duty to defend and a duty to indemnify 

to the extent of its negligence. That a jury determined Otis was not negligent is not tantamount 

to prevailing on the issue of indemnity. The Court of Appeal rejected Otis’ interpretation of the 

parties’ agreements when it concluded that at the time of Sierra’s tender, Zapotoczny alleged 

facts that made Otis potentially liable for indemnification and thus triggered its duty to defend. 

Both contract issues were decided in Sierra Pacific’s favor; as such it is the prevailing party for 

the purposes of awarding attorneys’ fees. 

 Equitable Contribution 

“‘Equitable contribution is the right to recover from a co-obligor who shares a liability with the 

party seeking contribution.’” (Underwriters of Interest Subscribing to Policy Number A15274001 

v. ProBuilders Specialty Ins. Co. (2015) 241 Cal.App.4th 721, 728, quoting North American 

Capacity Ins. Co. v. Claremont Liability Ins. Co. (2009) 177 Cal.App.4th 272, 295.) “[T]he right to 

contribution arises when several insurers are obligated to indemnify or defend the same loss or 

claim, and one insurer has paid more than its share of the loss or defended the action … . 

Equitable contribution permits reimbursement to the insurer that paid on the loss for the excess 

it paid over its proportionate share of the obligation, on the theory that the debt it paid was 

equally and concurrently owed by the other insurers and should be shared by them pro rata in 

proportion to their respective coverage of the risk. The purpose of this rule of equity is to 

accomplish substantial justice by equalizing the common burden shared by coinsurers, and to 

prevent one insurer from profiting at the expense of others.” (Fireman's Fund Ins. Co. v. 

Maryland Casualty Co. (1998) 65 Cal.App.4th 1279, 1293.) The right to seek equitable 

contribution “is predicated on the commonsense principle that where multiple insurers or 

indemnitors share equal contractual liability for the primary indemnification of a loss or the 

discharge of an obligation, the selection of which indemnitor is to bear the loss should not be left 

to the often arbitrary choice of the loss claimant, and no indemnitor should have any incentive to 

avoid paying a just claim in the hope the claimant will obtain full payment from another 

coindemnitor. [Citations.] Equitable contribution thus assumes the existence of two or more valid 

contracts of insurance covering the particular risk of loss and the particular casualty in question.” 

(Id. at p. 1295.) 

As a threshold issue, Otis’ arguments with respect to equitable contribution are disingenuous 

and deliberately mischaracterize the Court of Appeal decision. In its opening brief, Otis writes 

that “while equitable subrogation did not apply, the doctrine of equitable contribution might, 

because Schindler and Otis both had a duty to defend Sierra.” (Opening Brief at 5:8-9 
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[emphasis added].) The Court of Appeal clearly directed this Court to “apply the equitable 

contribution doctrine”—there is no ambiguity with respect to whether it applies. As the Court of 

Appeal further directed: “the equities entitle Schindler to contribution from Otis for defense 

costs.” All that is left is for this Court to determine Otis’ and Schindler’s equitable shares of the 

defense costs. 

Despite this clear directive from the Court of Appeal, Otis argues that equitable contribution 

does not apply, relying on Herrick Corp. v. Canadian Ins. Co. (1994) 29 Cal.App.4th 753 (see 

Opening Brief at 9.) The Court need not reach this argument, given the express conclusion from 

the Court of Appeal that the equities entitle Schindler to contribution from Otis for defense costs. 

Otis also argues that Schindler is only entitled to equitable contribution for “reasonable 

expenses of Sierra’s defense that Schindler itself paid.” (Opening Brief at 10:24-25.) This 

argument lacks merit. Here, Schindler bore the entire burden of Sierra Pacific’s defense. To the 

extent Schindler’s costs were covered by insurance, there is “no reason why [Otis] should profit 

from [Schindler’s] foresight in obtaining insurance coverage.” (Staples v. Hoefke (1987) 189 

Cal.App.3d 1397, 1410.) 

The Court agrees with Sierra Pacific that the “equal shares” method is appropriate here. 

California courts have expressly and repeatedly refused to formulate a definitive, rigid rule 

establishing a single method of allocating defense costs in every case. (Signal Companies, Inc. 

v. Harbor Ins. Co. (1980) 27 Cal. 3d 359, 369; Fireman’s Fund Ins. Co. v. Maryland Casualty 

Co. (1998) 65 Cal. App. 4th 1279, 1293-1296, 1302-1308; Stonewall Ins. Co. v. City of Palos 

Verdes Estates (1996) 46 Cal. App. 4th 1820, 1853, fn. 14, 1859-1864; Armstrong World 

Industries, Inc. v. Aetna Casualty & Surety Co. (1996) 45 Cal. App. 4th 1, 52-55; Fire Ins. 

Exchange v. American States Ins. Co. (1995) 39 Cal. App. 4th 653, 661-662; CNA Casualty of 

California v. Seaboard Surety Co. (1986) 176 Cal. App. 3d 598, 619.) “Equal shares” is 

appropriate where, as here, both Schindler and Otis had an equal duty to defend Sierra. (Fuad 

Decl. ¶13, Ex. K at *15 [“both Schindler and Otis equally had a duty to defend Sierra under 

separate contracts.”]). 

As such, the Court concludes that a 50-50 split of defense costs is appropriate. Both Schindler 

and Otis had identical obligations at the outset of litigation and Schindler defended the action 

without any participation by Otis. Furthermore, having rejected the tender, Otis lost its right to 

control the litigation. (Cf. Eigner v. Worthington (1997) 57 Cal.App.4th 188, 196 [“When an 

insurer wrongfully refuses to defend, the insured is relieved of his or her obligation to allow the 

insurer to manage the litigation and may proceed in whatever manner is deemed appropriate.”].) 

As a consequence, its critiques regarding allocation of costs and its resulting burden under 

equitable contribution are not well-taken. 

 Attorneys’ Fees and Costs 

While Otis complains that there are no invoices from the now-dissolved firm Archer Norris to 

support that portion of the attorneys’ fees, California law does not require detailed billing records 

to support a fee award; “[a]n attorney’s testimony as to the number of hours worked is sufficient 

evidence to support an award of attorney fees, even in the absence of detailed time records.” 
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(Steiny & Co. v. California Electric Supply Co. (2000) 79 Cal.App.4th 285, 293.) “‘Although a fee 

request ordinarily should be documented in great detail, it cannot be said … that the absence of 

time records and billing statements deprive[s] [a] trial court of substantial evidence to support an 

award … .’” (City of Colton v. Singletary (2012) 206 Cal.App.4th 751, 784–785.) Furthermore, 

“[a]n award for attorney fees may be made in some instances solely on the basis of the 

experience and knowledge of the trial judge without the need to consider any evidence.” (Fed-

Mart Corp. v. Pell Enterprises, Inc. (1980) 111 Cal.App.3d 215, 227.) Otis’ arguments about the 

sufficiency of the documentation submitted by Schindler and Sierra Pacific in support of its 

request for attorney fees are without merit.  

The Court has carefully reviewed Otis’ critiques of the remaining fees and costs sought by 

Schindler and Sierra Pacific, but finds them unpersuasive. 

Because the Court concludes that Sierra Pacific is the prevailing party for the purposes of 
awarding attorneys’ fees and that Otis’ and Schindler’s equitable shares of the defense costs 
are 50-50, it awards attorneys’ fees and costs as requested: $275,069.00 in equitable 
contribution to Schindler and $547,532.33 in fees and costs to Sierra Pacific, for a total award of 
$822,601.33. 
 

 

21.  TIME:  9:01  CASE#: MSC14-01279 
CASE NAME: ZAPOTOCZNY VS SCHINDLER ELEVATOR 
SPECIAL SET HEARING ON:  MOTION FOR EQUITABLE CONTRIBUTION AND SET BY 
SCHINDLER ELEVATION CORP. AND SIERRA PACIFIC 
* TENTATIVE RULING: * 
 
See Line 21. 
 

 


